



PROTECTING THE FREE FLOW OF 
INFORMATION: FEDERAL SHIELD LAWS IN 
THE DIGITAL AGE 




“Democracy without a free press is no guarantee of freedom.”1 These words, 
spoken by New York State Senator Thomas C. Desmond, reflect the funda-
mental concept that freedom of the press is essential for a prospering free soci-
ety. The medium through which American citizens receive their news has 
changed dramatically throughout history.2 As technology evolves, individuals 
increasingly access their news through a variety of non-traditional news 
sources.3 Independent news outlets, bloggers, freelance reporters, and student 
journalists are now important sources of online information.4  
Despite the constantly evolving technological landscape, federal shield leg-
islation has not developed as rapidly.5 Federal shield legislation is necessary to 
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 1 DEAN C. SMITH, A THEORY OF SHIELD LAWS: JOURNALISTS, THEIR SOURCES, AND POP-
ULAR CONSTITUTIONALISM 18-19 (Melvin I. Urofsky ed., 2013) (quoting New York State 
Senator Thomas C. Desmond). 
 2 See THE AM. PRESS INST. & ASSOCIATED PRESS, THE MEDIA INSIGHT PROJECT: THE 
PERSONAL NEWS CYCLE 1, 5 (2014), available at http://bit.ly/1x3Kc2t (“The findings also 
suggest that some long held beliefs about people relying on just a few primary sources for 
news are now obsolete.”). 
 3 See id. at 1-2, 4, 14, 32 (“Furthermore, people acess different reporting sources on a 
regular basis. When asked about their use of eight different reporting sources in the last 
week, Americans report using an average of between four and five sources.”). 
 4 See id. at 4, 11, 12 (“Slightly less than half of Americans (47 percent) say they used 
online-only reporting sources such as Yahoo! News, Buzzfeed, The Huffington Post, or 
other blogs in the last week.”). 
 5 See Rise Up for Risen! Raise the Shield!, SOC’Y OF PROF’L JOURNALISTS, 
http://bit.ly/1v5FzP3 (last visited Sept. 06, 2014) (“But, there is no federal law to protect 
journalists from revealing their confidential sources.”). 
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protect journalists from being compelled to reveal information or source identi-
ties.6 Forty states and the District of Columbia afford these protections to jour-
nalists through shield laws.7 Currently, the federal government does not have a 
comparable federal shield law, and consequently, journalists receive inade-
quate protection at the federal level.8 A federal shield law that protects journal-
ists who disseminate the news through newer forms of media such as bloggers, 
contributors to independent news outlets, freelance reporters, and student jour-
nalists is desperately needed. 
Recent events, such as the Department of Justice’s secret subpoena of the 
Associated Press’s phone records, demonstrate the need for federal shield leg-
islation for reporters.9 In May of 2013, two federal shield bills, known as The 
Free Flow of Information Act of 2013 (hereafter “FFOIA”), were introduced in 
the House and the Senate.10 The mischief11 the legislation intends to remedy is 
the scarcity of federal shield protections afforded to journalists.12 The legisla-
tion attempts to strike a balance between journalistic integrity and national se-
curity interests.13 Through specific, enumerated exceptions, the federal gov-
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 6 Id. 
 7 SMITH, supra note 1, at 1. 
 8 Rise Up for Risen! Raise the Shield!, supra note 5 
 9 See Sophia Cope, Guest Post: A Federal Shield Law is Needed to Protect Confiden-
tial Sources and the Public’s Right to Know: A Reply to David Pozen, JUST SECURITY (Oct. 
21, 2013, 12:15 PM), http://bit.ly/1sMHD3p 
The DOJ secretly subpoenaed two months’ worth of call records, affecting over 100 
journalists and covering over 20 phone lines. Because the AP received no notice, it 
could not challenge the subpoena in court. The FBI used a warrant to seize Fox News 
reporter James Rosen’s emails, convincing a judge that there was probable cause to be-
lieve that he was an “an aider and abettor and/or co-conspirator” to a violation of the 
Espionage Act […] James Risen was subpoenaed about the source for a chapter in his 
book entitled “State of War: The Secret History of the CIA and the Bush Administra-
tion” about a failed CIA operation against Iran’s nuclear program. Although the book 
was published in 2006, the leak occurred in 2003. 
Id. 
 10 H.R. 1962, 113th Cong. (2013); S. 987, 113th Cong. (2013). 
 11 See BLACK’S LAW DICTIONARY 1149 (10th ed. 2014) (“Mischief rule: In statutory 
construction, the doctrine that a statute should be interpreted by first identifying the problem 
(or ‘mischief’) that the statute was designed to remedy and then adopting a construction that 
will suppress the problem and advance the remedy.”). 
 12 See Free Flow of Information Act of 2013: CRS Summary, H.R. 1962, 113th Cong. 
(2013), LIBR. OF CONGRESS, http://1.usa.gov/16xfino (last visited Sept. 06, 2014); Free Flow 
of Information Act of 2013: CRS Summary, S. 987, 113th Cong. (2013), LIBR. OF CONGRESS, 
http://1.usa.gov/1w46n1F  (last visited Sept. 06, 2014) (both summaries describe the various 
protections each bill seeks to implement towards journalists). 
 13 See CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12 (“[T]he public 
interest in compelling disclosure of the information or document involved outweighs the 
public interest in gathering or disseminating the news or information.”); CRS Summary, S. 
987, 113th Cong. (2013), supra note 12 (“Thus, establishes a qualified privilege for journal-
ists to withold confidential information unless a judge makes a determination to compel 
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ernment could still compel a journalist to reveal a source or information in cer-
tain cases, such as one that jeopardizes national security.14  
Despite both pieces of legislation having similar purposes, there are consid-
erable differences between the language of the two bills.15 Among the most 
contested issues is how to define a “covered person” or a “covered journal-
ist.”16 How these two terms are conceptualized is a wedge issue separating po-
tential supporters. Each bill affords different levels of protections to journal-
ists.17  
It is important to note from the outset that a free press is essential to a 
healthy republic, and that this right is guaranteed under the United States Con-
stitution. Given the rapidly changing nature of technology, it is increasingly 
important to protect all forms of journalism, including non-traditional outlets 
such as independent news sources, freelance reporters, and bloggers.18 This 
Comment asserts that a journalist’s right to gather information is vital to ensur-
ing a free press.  In order to protect the public’s access to unbiased and bal-
anced media, it is necessary to protect the source of the information as well as 
those who print it.19 This Comment specifically examines the current state of 
shield laws and will illuminate how “covered persons” and “covered journal-
ists” should be defined to safeguard all forms of journalism. Federal shield 
legislation is a necessity in a world where new media is quickly making old 
law obsolete. 
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
disclosure under conditions that apply differently in criminal and civil matters.”). 
 14 CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12; CRS Summary, S. 987, 
113th Cong. (2013), supra note 12. 
 15 See ASNE Staff, Encourage Your Congressperson to Support Free Flow of Infor-
mation Act, AM. SOC’Y OF NEWS EDITORS, (May 21, 2013, 10:57:53), http://bit.ly/1zC9jHJ 
Although there are slight differences between the two, either bill would create a much-
needed federal “shield” law that would offer, for the first time, a statutory reporter’s 
privilege that could be invoked when federal authorities seek information, including the 
identity of a source, from a reporter engaged in newsgathering activities. 
Id. 
 16 The text of both bills demonstrates the different level of protections towards journal-
ists; neither bill affords protections to independent forms of journalism or new-media. See 
CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12; see also CRS Summary, S. 
987, 113th Cong. (2013), supra note 12. 
 17 CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12; CRS Summary, S. 987, 
113th Cong. (2013), supra note 12. 
 18 See Ronald D. Coleman, Bloggers, Journalists, Reporting, and Privilege, 85 N.Y. ST. 
B. J. 18, 18, 21 (2013) (explaining that some state courts have found blogging similar to 
disseminating the news and have protected some bloggers from disclosing information un-
der state shiled statutes). 
 19 See id. at 22-23 (noting that, “journalists typically cannot bring investigative stories 
to light without promising their sources confidentiality...they must be allowed to honor that 
commitment.”). 
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II. LEGAL HISTORY: BRANZBURG V. HAYES 
From 1894 onwards, debates over shield laws for journalists became a hotly 
contested issue in both state legislatures and the United States Congress.20 
Throughout the history preceding the Court’s ruling in Branzburg v. Hayes, 
non-judicial actors such as journalists advocated for shield laws nationwide.21 
In the 1972 case Branzburg v. Hayes,22 the Supreme Court held that the First 
Amendment of the United States Constitution does not grant journalists a re-
porter’s privilege.23 Reporters have the same duty to respond to a grand jury 
subpoena and answer questions relating to a criminal trial as that of an average 
citizen.24 When the Court issued its ruling in Branzburg v. Hayes, it prompted 
an influx of scholarly articles by lawyers and judges in support of shield laws.25  
Branzburg v. Hayes combines the reasoning of four previous cases, includ-
ing Branzburg v. Pound,26 Branzburg v. Meigs,27 In re Pappas,28 and Caldwell 
v. United States.29 The facts of the four cases are analogous and all took place 
during the same general timeframe.30 In all five cases, the courts emphasized 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 20 See SMITH, supra note 1, at 56 (explaining that the first shield law was passed in Mar-
yland in 1896 and was incited by the 1894 criminal indictments of Baltimore American 
reporters John S. Shriver and Elisha J. Edwards). 
 21 Id. at 108-109. 
 22 Branzburg v. Haynes, 408 U.S. 665 (1972). 
 23 See id. at 665, 695 (“[T]he First Amendment does not relieve a newspaper reporter of 
the obligation that all citizens have to respond to a grand jury subpoena and answer ques-
tions relevant to a criminal investigation.”); see also Shield Law 101: Frequently Asked 
Questions, SOC’Y OF PROF’L JOURNALISTS, http://bit.ly/1GX11vl (last visited Sept. 06, 2014) 
(explaining that a reporter’s privilege is the legal rule that protects journalists from the com-
pelled disclosure of confidential sources or information by the government). 
 24 Branzburg, 408 U.S. at 665. 
 25 SMITH, supra note 1, at 228-29. 
 26 See Branzburg v. Pound, 461 S.W.2d 345, 347, 348 (Ky. 1970) (“[G]ranting immuni-
ty to a newsman from disclosing the source of any information procured or obtained by him, 
grants a privilege from disclosing the source of the information but does not grant a privi-
lege against disclosing the information itself.”). 
 27 See Branzburg v. Meigs, 503 S.W.2d 748, 749-50 (Ky. 1971) (“The citizen has the 
right to speak the truth in reference to the acts of government, public officials, or individu-
als. The press is guaranteed the same right, but no greater right.”). 
 28 See In re Pappas, 266 N.E.2d 297, 299-300 (Mass. 1971) (“In Massachusetts the area 
of privileges concerning confidential communications is limited...The principle that the 
public “has a right to every man’s evidence” has been preferred, on the whole, to counter-
vailing interests. Privileges are exceptional.”). 
 29 See Caldwell v. United States, 434 F.2d 1081, 1085, 1086-1087 (9th Cir. 1970) (find-
ing that, “it is not unreasonable to expect journalists everywhere to temper their reporting so 
as to reduce the probablity that they will be required to submit to interrogation. The First 
Amendment guards agaisnt governmental action that induces such self-censorship.”). 
 30 See Michael D. Saperstein, Jr., Federal Shield Law: Protecting Free Speech or En-
2014] Protecting the Free Flow of Information 195 
the fact that journalists observed the events first hand, making them ideal wit-
nesses.31 The Branzburg line of cases focuses on Paul Branzburg, a journalist 
for the Courier-Journal, a newspaper publication based in Louisville, Ken-
tucky.32 In Pound, Branzburg wrote a news article that revealed how large 
quantities of marijuana were converted into hashish to be sold into a profitable 
drug market.33 Branzburg promised the producers that he would not reveal their 
identities in order to witness the hashish manufacturing process firsthand and 
interview the producers. 34 Branzburg was later summoned to appear before the 
Jefferson County Grand Jury, and he refused to release the individuals’ identi-
ties, arguing that the First Amendment and the Kentucky Reporters Privilege 
Statute35 protected him from compelled disclosure.36 Once the trial court reject-
ed Branzburg’s arguments, he then sought prohibition and mandamus from the 
Kentucky Court of Appeals, but his petition was ultimately denied.37 
Afterward, Branzburg was summoned in front of a grand jury in a second 
case.38 Branzburg v. Meigs arose out of a story that described, in great detail, 
the use of drugs in Frankfort, Kentucky.39 Branzburg again moved to quell the 
summons and his motion was denied.40 However, an order was issued which 
protected Branzburg from revealing “confidential associations, sources or in-
formation” but required that he “answer any questions which concern or per-
tain to any criminal act, the commission of which was actually observed by 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
dangering The Nation?, 14 COMMLAW CONSPECTUS 543, 547-550, n.49 (2006) (citing Unit-
ed States v. Branzburg, 408 U.S. 665, 668-670 (1972) (“Branzburg published his first article 
that led to a subpoena in 1969 and his second in 1971, while the events surrounding Cald-
well and Pappas both took place in 1970.”)). 
 31 Id. at 550 (citing United States v. Branzburg, 408 U.S. 665, 668-670 (1972)). 
 32 Branzburg v. Hayes, 408 U.S. 665, 667 (1972). 
 33 Branzburg v. Pound, 461 S.W.2d 345, 345-6 (Ky. 1970). 
 34 Pound, 461 S.W.2d at 346-47. 
 35 Ky. Rev. Stat. § 421.100 (1952). The text of the statute provides that: 
No person shall be compelled to disclose in any legal proceeding or trial before any 
court, or before any grand or petit jury, or before the presiding officer of any tribunal, 
or his agent or agents, or before the General Assembly, or any committee thereof, or 
before any city or county legislative body, or any committee thereof, or elsewhere, the 
source of any information procured or obtained by him, and published in a newspaper 
or by a radio or television broadcasting station by which he is engaged or employed, or 
with which he is connected. 
Id.	  
 36 See Pound, 461 S.W.2d at 346-47 (“[I]t is urged that source of information refers to 
an informant and that the statute was enacted to allow and encourage a person having 
knowledge of matters which should be called to the public attention to make those matters 
known without revealing his identity.”). 
 37 Branzburg v. Hayes, 408 U.S. 665, 668 (1972). 
 38 Branzburg v. Meigs, 503 S.W.2d 748, 749 (Ky. 1971). 
 39 Id. 
 40 Id. 
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[him].”41 Branzburg argued that forcing him to disclose confidential infor-
mation would result in him failing to be an effective reporter.42 He again 
moved for mandamus and prohibition from the Kentucky Court of Appeals.43 
The Court of Appeals denied Branzburg’s requests a second time, and held that 
“the First Amendment does not extend a privilege to a reporter’s source of in-
formation.”44  
Similarly, In re Pappas originated when Paul Pappas, a television news re-
porter/photographer, was called to New Bedford, Massachusetts to report on 
civil disorder involving fires and other disruptions.45 Pappas intended to cover 
a Black Panther news conference.46 As a condition of entry to the headquarters, 
Pappas agreed to keep confidential anything he saw or heard.47 The one excep-
tion to his vow of confidentiality was an anticipated police raid.48 However, the 
police raid never occurred and Pappas never wrote a story on it.49 Pappas was 
subpoenaed to testify, and refused to do so.50 The court held that there is “no 
constitutional newsman’s privilege, either qualified or absolute, to refuse to 
appear and testify before a court or grand jury,” despite Pappas’ argument that 
he was protected by First Amendment privilege.51  
In contrast to the other factually analogous cases, Caldwall v. United States 
took a completely unexpected turn.52 The Ninth Circuit Court of Appeals ruled 
that “the First Amendment provided a qualified testimonial privilege to news-
men; in its view, requiring a reporter like Caldwell to testify would deter his 
informants from communicating with him in the future and would cause him to 
censor his writings in an effort to avoid being subpoenaed.”53 Earl Caldwell 
was covering the Black Panther Party and was subpoenaed by state prosecutors 
demanding testimony regarding confidential information he obtained when in 
the presence of Black Panther Party leaders.54 Caldwell refused to testify and 
he was held in contempt of court and incarcerated, thus leading to his appeal 
and the holding by the Ninth Circuit.55  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 41 Branzburg, 408 U.S. at 670. 
 42 Id. 
 43 Id. 
 44 Meigs, 503 S.W.2d at 750. 
 45 In re Pappas, 266 N.E.2d 297, 298 (Mass. 1971); Branzburg, 408 U.S. at 672. 
 46 In re Pappas, 266 N.E.2d at 298; Branzburg, 408 U.S. at 672. 
 47 In re Pappas, 266 N.E.2d at 298. 
 48 Id.; Branzburg, 408 U.S. at 672. 
 49 In re Pappas, 266 N.E.2d at 298; Branzburg, 408 U.S. at 672. 
 50 In re Pappas, 266 N.E.2d at 298; Branzburg, 408 U.S. at 672-73. 
 51 In re Pappas, 266 N.E.2d at 303; Branzburg, 408 U.S. at 673. 
 52 See Caldwell v. United States, 434 F2d 1081, 1086 (9th Cir. 1970) (stating that the 
government much show compelling evidence to force the newsman to report his findings). 
 53 Id. at 1088-89; Branzburg, 408 U.S. at 679. 
 54 Caldwell, 434 F.2d at 1082; Branzburg, 408 U.S. at 675. 
 55 Branzburg, 408 U.S. at 678-79. 
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The Supreme Court granted certiorari to resolve the circuit split created by 
the Ninth Circuit in Caldwell and Pappas.56 In its decision, the Supreme Court 
weighed whether the First Amendment is abridged when the government re-
quires newsmen to appear and testify before state and federal grand juries.57 
The Court held that it does not abridge constitutional rights and that newsmen 
are not exempt from the duty to appear before a grand jury for purposes of a 
criminal investigation.58 Additionally, the Court noted that at common law, 
courts consistently refused to acknowledge the existence of any reporter’s priv-
ilege to protect them from revealing confidential information to a grand jury.59 
The Court upheld the Branzburg and Pappas holdings, and overruled the 
Ninth Circuit decision in Caldwell.60 The Court was reluctant to create any type 
of privilege for reporters, stating that they declined to afford journalists privi-
leges that other citizens cannot invoke.61 The Court articulated this argument 
by stating that it is a fundamental function of the government to assure fair and 
effective law enforcement that provides security for persons and property of 
individuals, and that the grand jury played an important role in assuring this 
security.62 The Court further articulated its holding by stating that the burden 
on journalists’ newsgathering did not override public interest in ensuring good 
law enforcement and effective grand jury proceedings.63 The Court’s balancing 
test showed that the value of complete and concise information in a grand jury 
proceeding is more important than the burden on a journalist who is compelled 
to testify.64  
Furthermore, the Court discussed whether journalism would be adversely af-
fected by their holding.65 Although the Court acknowledged that records meas-
uring the impact on journalism did exist, it noted that much of the data is spec-
ulation.66 The Court also stated that the extent to which compelling journalists 
to appear in court affects informants remains unclear.67  
Overall, the Court’s holding demonstrates that the importance of the pub-
lic’s ability to gather information substantially outweighs a privilege for re-
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 56 Saperstein, Jr., supra note 30, at 550. 
 57 Branzburg, 408 U.S. at 667. 
 58 Id. at 667, 684-85. 
 59 Id. at 685. 
 60 See id. at 708-09. 
 61 Id. at 690. 
 62 Id. at 690-691. 
 63 Id. 
 64 Id. at 691. 
 65 See id. at 693 (“The argument that the flow of news will be diminished by compelling 
reporters to aid the grand jury in a criminal investigation is not irrational, nor are the records 
before us silent on that matter.”). 
 66 Id. at 693-94. 
 67 Id. at 693. 
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porters.68 The Court supported its holding by asserting the importance of both 
effective law enforcement and grand jury proceedings.69 The majority made it 
clear that the holding of the case should be narrowly construed so as not to 
afford any additional protections to journalists. 70 
III. ANALYSIS 
A. Diagnosing The Problem: The Need For Federal Shield Legislation That 
Protects All Forms Of Journalism 
A free press is essential to a free society.71 The press provides the public 
with a wealth of important information about current events.72 The press “has 
been a mighty catalyst in awakening public interest in governmental affairs, 
exposing corruption among public officers and employees and generally in-
forming the citizenry of public events and occurrences….”73 Thus, by ensuring 
a free press, society is allowed to maximize its freedom of choice by having a 
wide range of credible news outlets available.74 
The right to a free press is rooted in the fundamental idea that the right to 
publish, gather, and disseminate information to the public is central to the First 
Amendment and vital to sustain a functioning constitutional republic.75 The 
idea that a federal shield law should protect all forms of journalism is not a 
new concept;76 studying the intentions of the Founding Fathers and current 
scholars in the journalism field demonstrate this.77 First Amendment scholars 
have debated two possible views of the press clause.78 Some argue that the 
clause protects the press “as a technology.”79 In other words, the press clause is 
intended to protect the activity of manually using a printing press (or modern 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 68 Id. at 703-07. 
 69 Id. at 690-91. 
 70 Id. at 685. 
 71 Id. at 726. 
 72 Id. at 726-27. 
 73 Id. at 727 (Justice Stewart quoting Estes v. Texas, 381 U.S. 532, 539 (1964); Mills v. 
Alabama, 384 U.S. 214, 219 (1965)). 
 74 See id. at 726-27 (1972) (“Not only does the press enhance personal self-fulfillment, 
by providing the people with the widest possible range of fact and opinion, but it also is an 
incontestable pre-condition of self-government.”). 
 75 Id. at 727-28. 
 76 Eugene Volokh, Freedom for the Press as an Industry, or for the Press as a Technol-
ogy - From the Framing to Today, 160 U. PA. L. REV. 459, 461-62 (2011-2012). 
 77 See id. at 462 (arguing, “that the ‘freedom . . . of the press’ does not protect the press-
as-industry, but rather protects everyone’s use of the printing press (and its modern equiva-
lents) as a technology.”). 
 78 Id. at 463. 
 79 Id. at 462. 
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equivalent) to convey information.80  Other scholars view the clause more nar-
rowly, as referring only to the press “as an industry or profession,” which 
means that greater protections should only be afforded to those individuals at 
news stations and those in the press industry.81 
However, despite arguments in favor of the press as industry model, histori-
cal evidence suggests that the Founding Fathers intended the press as a tech-
nology model to be constitutionally protected by the First Amendment.82 This 
evidence is gathered from early-American laws, state constitutions, and case 
law, all of which state that the idea of freedom of the press and its protections 
are afforded to all men involved in news dissemination, whether or not they 
technically work in the journalism industry.83  
Furthermore, the Framers of the Constitution did not intend for only the 
press as industry model to be protected.84 This is demonstrated by the state of 
the newspaper industry when the framers drafted the Constitution, which re-
flects that there were only small enterprises with a few or even no employees.85 
Despite newspapers contributing facts and opinions to the public forum, news-
papers operating during the Colonial Era did not participate in continuous in-
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 80 Id. at 462-63. 
 81 Id. at 463. 
 82 See id. at 463, 465-66 
The answer, it turns out, is that people during the Framing era likely understood the 
text as fitting the press-as-technology model—as securing the right of every person to 
use communications technology, and not just securing a right belonging exclusively to 
members of the publishing industry. The text was likely not understood as treating the 
press-as-industry differently from other people who wanted to rent or borrow the press-
as-technology on an occasional basis. 
Id. 
 83 See id. 
Blackstone, for instance, wrote in 1769 that ‘[e]very freeman has an undoubted right to 
lay what sentiments he pleases before the public: to forbid this, is to destroy the free-
dom of the press.’ Jean-Louis de Lolme, an author widely cited by 1780s American 
writers, likewise wrote in his chapter on ‘Liberty of the Press’ that ‘[e]very subject in 
England has not only a right to present petitions, to the King, or the Houses of Parlia-
ment; but he has a right also to lay his complaints and observations before the Public, 
by the means of an open press.’ The right to present petitions, of course, was not lim-
ited to the press as an industry, but really did belong to ‘[e]very subject.’ De Lolme’s 
explanation suggests that the right to speak to the public via ‘an open press’ likewise 
extended to all subjects, whether or not they used the printing press for a living […] 
[s]tate supreme courts in 1788 and 1791 similarly described the liberty of the press as 
‘permitting every man to publish his opinions,’ and as meaning that ‘the citizen has a 
right to publish his sentiments upon all political, as well as moral and literary subjects.’ 
Justice Iredell described the liberty of the press in 1799 as meaning that ‘[e]very free-
man has an undoubted right to lay what sentiments he pleases before the public. 
Id. 
 84 See id. at 468 (“[S]ome of the most important such contributions in newspapers came 
from people who were not publishers, printers, editors, or their employees.”). 
 85 Id. at 469. 
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vestigative journalism.86 Based on these facts, it is highly unlikely that the 
Framers intended to only afford press protections to such a limited industry 
and they provide strong support for the argument to expand press protections 
to all individuals who are involved in regular news circulation.87  
In addition to the Framers’ intent to protect all forms of journalism, non-
judicial actors and lawmakers demonstrate the need for a federal shield law.88 
The Court’s ruling in Branzburg influenced a string of lawmaking that led to 
many states adopting shield laws to protect reporters.89 A large portion of these 
lawmakers referenced Justice Stewart’s dissent in Branzburg, which advocated 
protecting journalists through establishing shield laws.90 Justice Stewart’s dis-
sent in Branzburg articulates many arguments in favor of shield laws, which 
harshly criticize the majority’s opinion.91  
Justice Stewart charges the majority with inviting state and federal authori-
ties to undermine the constitutionally guaranteed right of freedom of the press 
by attempting to morph journalism into an “investigative arm of govern-
ment.”92 The holding of Branzburg, as Justice Stewart asserts, will continue to 
impair the press’ constitutionally protected rights, impede the free flow of in-
formation, and impair the administration of justice.93  The First Amendment 
right to gather and publish news, as articulated by Justice Stewart, implies a 
right to confidentiality between a reporter and a source or informant:94 
This proposition follows as a matter of simple logic once three factual predicates are 
recognized: (1) newsmen require informants to gather news; (2) confidentiality -- the 
promise or understanding that names or certain aspects of communications will be 
kept off the record -- is essential to the creation and maintenance of a news-gathering 
relationship with informants; and (3) an unbridled subpoena power -- the absence of a 
constitutional right protecting, in any way, a confidential relationship from compulso-
ry process -- will either deter sources from divulging information or deter reporters 
from gathering and publishing information.95 
In order for the press to enjoy their constitutionally protected right to dissemi-
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 86 Id. at 468. 
 87 See id. at 469 (“This is especially so given that some of the most powerful and 
wealthy contributors, such as the politicans and planters who wrote so much of the im-
portant published material, weren’t part of the industry.”). 
 88 See SMITH, supra note 1, at 199, 201-04 (discussing the numerous bills that were in-
troduced to Congress by lawmakers and journalists’ response to the ruling on Branzburg v. 
Hayes, 408 U.S. 665 (1972)). 
 89 Id. at 227-28. 
 90 Id. at 229-31. 
 91 Branzburg v. Hayes, 408 U.S. 665, 725 (1972) (“The Court’s crabbed view of the 
First Amendment reflects a disturbing insensitivity to the critical role of an independent 
press in our society.”). 
 92 Id. 
 93 Id. 
 94 Id. at 728. 
 95 Id. 
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nate information, journalists must be able to create a trustworthy relationship 
with the subjects that are their sources of information.96 Confidential relation-
ships are often developed between journalists and subjects, and are a vital part 
of the newsgathering and dissemination process.97 Sources will be deterred 
from revealing confidential information if the government possesses an un-
checked power to compel journalists to reveal those sources.98 Reporters will 
also be deterred from publishing anything controversial out of fear that they 
may be compelled by the government to reveal information or sources.99  
The decision in Branzburg demonstrates to possible informants that he or 
she may not ever be entirely assured of a promise of confidentiality.100 At any 
point, a journalist may be compelled to reveal a confidential source or infor-
mation.101 This could have negative repercussions on the public’s gathering of 
information by possibly “chilling” dissident voices.102 Specifically, an individ-
ual who is not implicated in any crime may be fearful of revealing information 
that could show government corruption or wrongdoing because he is not truly 
afforded confidentiality.103 Sources and journalists alike face a similar dilemma 
in deciding whether to reveal potentially controversial information that could 
ultimately lead to trouble, or to just withhold and remain silent.104 
The fear among journalists and sources has not diminished since 
Branzburg.105 Presidential administrations have held journalists in contempt of 
court and jailed them after they refused to reveal confidential sources, thus 
leading to journalists being deterred from the pursuit of well-balanced news.106 
The conflict that journalists and sources face are further heightened by several 
recent events involving members of the media.107  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 96 Id. at 729. 
 97 Id. at 730 (quoting Application of Caldwell, 311 F. Supp 358, 361 (N.D. Cal. 1970); 
“confidential relationships . . . are commonly developed and maintained by professional 
journalists, and are indispensable to their work of gathering, analyzing and publishing the 
news.”). 
 98 Id. at 731 (citing Smith v. California, 361 U.S. 147, 149-54 (1959); New York Times 
Co. v. Sullivan, 376 U.S. 254, 279 (1964)). 
 99 Id. (citing Smith v. California, 361 U.S. 147, 149-54 (1959); New York Times Co. v. 
Sullivan, 376 U.S. 254, 279 (1964)). 
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 102 See id.; SMITH, supra note 1, at 21. 
 103 Branzburg, 408 U.S. at 731. 
 104 Id. at 731-32. 
 105 See Editorial Board, Shielding Journalists a New Law Could Help End the War 
Against Leaks, WASH. POST, Sept. 23, 2013, at A14; Leonard Downie Jr., Obama the Unac-
countable President: The Post’s Leonard Downie Says that the Administration’s War on 
Leaks Hurts Investigative Journalism, WASH. POST, May 23, 2013, at B1, B5. 
 106 Editorial Board, supra note 105. 
 107 Id. 
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The Obama Administration has waged a war against leaks.108 There have 
been several high profile examples of journalists being forced to compel in-
formation because it constituted a “leak,” and not necessarily ones that could 
be detrimental to national security.109 Some of the Obama Administration’s war 
includes: a subpoena for two months of records for 20 reporters at Associated 
Press, the charging of six government officials under the 1917 Espionage Act 
(more than double all past presidential administrations combined), and the sei-
zure of the phone and e-mail records of Fox News Reporter James Rosen (who 
acted as a classic whistleblower).110  
In addition to these prosecutions, many government officials have been sub-
ject to interviews and lie-detector tests in order to keep “leaks” under control.111 
This has deterred many government officials from acting as whistle-blowers 
and has made them reluctant to speak to journalists.112 The Obama Administra-
tion’s war against leaks negatively impacts the field of journalism while simul-
taneously disregarding First Amendment protections.113 Congress needs to craft 
a law that protects journalists from compelled disclosure about confidential 
information and sources in order to protect the integrity of reporters and their 
informants.  
This type of government action is daunting to journalists. “When numerous 
subpoenas are issued by an administration avowedly and openly hostile to the 
news media, the possibility arises that putting a gag on the press may be as 
much an objective as eliciting information from it.”114 The considerable number 
of subpoenas being issued may silence dissident voices.115 With the rise of elec-
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 108 Downie Jr., supra note 105. 
 109 Id. at B5. Under the Obama administration, 
Six government officials have been prosecuted since 2009 under the 1917 Espionage 
Act for unauthorized disclosures of classified information, twice as many as in all pre-
vious U.S. administrations combined. One case involved a classic whistleblower: a sen-
ior executive of the National Security Agency who had told the Baltimore Sun about 
expensive government waste on digital data-gathering technology […] [i]n another, in-
vestigators seized the phone records of Fox News reporter James Rosen, searched his 
personal e-mails, tracked his visits to the State Department and traced the timing of his 
phone conversations with Stephen Jin-Woo Kim, a State Department security adviser. 
Kim was charged in 2010 as the suspected source of a Fox News report about North 
Korean nuclear weapon testing. Perhaps most disturbing, documents related to the se-
cret search warrant for Rosen’s phone and e-mail records cited him as a co-conspirator 
in the espionage case. This appeared to journalists to put Rosen in unprecedented jeop-
ardy for doing his job. 
Id. 
 110 Id. 
 111 Id. 
 112 Id. 
 113 Id. 
 114 SMITH, supra note 1, at 21 (quoting Margaret Sherwood). 
 115 Id. (quoting Margaret Sherwood). 
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tronic and new media, government requests for information disclosure may 
grow.116 This, in turn, may lead to an increased number of subpoenas that seek 
sources of information as well as the content of information.117 This will instill 
widespread fear in journalists and have long-term consequences on journalism 
as a whole.118  
These are just some examples as to why the United States needs a federal 
shield law to protect journalists. It is imperative that protections are afforded to 
the process of gathering and disseminating news; failing to do so would be 
contrary to the Framers’ intentions and would gravely threaten the free flow of 
information.119 Furthermore, the process of disseminating news is protected by 
the Constitution and precedential case law.120  
B. The Free Flow Of Information Act (“FFOIA”) Of 2013: The Language Of 
The House And Senate Bills And The Differing Postures 
There are currently three versions of the FFOIA: the original Senate bill, the 
amended Senate bill, and a House bill.121 On May 14, 2013, Texas Congress-
man Ted Poe introduced H.R. 1962 to the House.122 On May 16, 2013, New 
York Democratic Senator Charles Schumer introduced S. 987 for consideration 
in the Senate.123 The House has referred the bill to the Subcommittee on Crime, 
Terrorism, Homeland Security, and Investigations and the Subcommittee on 
Courts, Intellectual Property.124 Presently, the House has taken no further ac-
tion.125 The amended Senate bill is up for consideration after revision by the 
Judiciary Committee. On November 6, 2013, the Senate bill was placed on the 
Senate Legislative Calendar under General Orders.126  
The purpose of the FFOIA is to prohibit a federal entity or employee of the 
executive branch, administration agency, or the federal government (in matters 
arising under federal law) from compelling a covered person to testify or pro-
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 116 Id. (quoting Margaret Sherwood). 
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 118 See id. at 22 
 119 Branzburg v. Hayes, 408 U.S. 665, 727 (1972). 
 120 Id. at 727-28 (1972) (citing Near v. Minnesota, 283 U.S. 697 (1931); New York 
Times Co. v. United States, 403 U.S. 713 (1971); Lovell v. Griffin, 303 U.S. 444, 452 
(1938)). 
 121 H.R. 1962, 113th Cong. (2013); S. 987, 113th Cong. (2013); S. 987, 113th Cong. 
(2013) (as reported by S. Comm. on the Judiciary, Nov. 06, 2013). 
 122 H.R.1962 - Free Flow of Information Act of 2013, CONGRESS.GOV 
http://1.usa.gov/1zDMS5Y  (last visited Sept. 06, 2014). 
 123 S.987 - Free Flow of Information Act of 2013, CONGRESS.GOV, 
http://1.usa.gov/1zDMS5Y (last visited Sept. 06, 2014). 
 124 H.R.1962 - Free Flow of Information Act of 2013, supra note 122. 
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 126 S.987 - Free Flow of Information Act of 2013, supra note 123. 
204 COMMLAW CONSPECTUS [Vol. 23 
duce information related to an act of journalism.127 The legislation attempts to 
strike a balance between the rights of journalists to protect their sources, the 
needs of law enforcement, and the public’s right to know issues of local, state, 
national, and international importance.128  
The FFOIA creates what is considered a “qualified privilege.”129 In certain 
situations, a court may order a journalist who possesses vital information (that 
was obtained in confidence) to provide the source of that information.130 Both 
bills define standards that would govern when an individual or organization 
has to reveal a confidential source, even if the source has been promised confi-
dentiality.131 The broad standards created by the legislation govern both private 
and government actors and apply to both civil and criminal proceedings.132 
Currently, forty states and the District of Columbia have state shield laws 
that afford protections to journalists.133 Many of these shield laws afford a qual-
ified privilege similar to FFOIA.134 Some states afford more protections by al-
lowing an absolute privilege.135 The qualified privilege articulated in H.R. 1962 
and S. 987 grants authority to the United States government to keep the United 
States secure, while still affording federal protections to journalists against 
compelled disclosure.136  
The qualified privilege in the FFOIA, in both versions of the bill, lists cer-
tain specific instances when the privilege will be waived: 
(1) alternative sources have been exhausted; (2) the testimony or document sought is 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 127 CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12; CRS Summary, S. 987, 
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 128 CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12; CRS Summary, S. 987, 
113th Cong. (2013), supra note 12. 
 129 Qualified Privilege, REPORTER’S COMMITTEE FOR FREEDOM OF THE PRESS, 
http://bit.ly/1C5Csyo (last visited Sept. 06, 2014) 
A qualified privilege balances the journalist’s interest in confidentiality with the inter-
est of the party seeking the reporter’s evidence. A qualified privilege can be overcome 
if the opposing interest is sufficiently important. To overcome a qualified privilege, the 
party will generally have to show that the information in the reporter’s possession is es-
sential to the case, that it goes to the heart of the matter before the court and that it can-
not be obtained from an alternative, non-journalist source. 
Id.	  
 130 CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12; CRS Summary, S. 987, 
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critical to the investigation, prosecution, or defense of a crime or the successful com-
pletion of a noncriminal matter; (3) disclosure of an information source’s identity is 
necessary to prevent an act of terrorism, harm to national security, imminent death, 
significant bodily harm or to identify a person who has disclosed a trade secret, indi-
vidually identifiable health information, or certain nonpublic personal information; 
and (4) the public interest in compelling disclosure of the information or document 
involved outweighs the public interest in gathering or disseminating news or infor-
mation.137  
 In these enumerated situations, the protections of the act do not apply, and 
the journalist will be compelled to turn over the confidential information.138 In 
cases involving the disclosure of unauthorized information, such as a leak, the 
FFOIA gives the court the authority to compel the disclosure of the source in 
order to prevent an act of terrorism or an act that could cause significant harm 
to national security.139 Conversely, a whistleblower that discloses information 
without any risk of harm will not be considered a threat to national security.140 
Even if the case does not involve a leak of classified information, the Act al-
lows the court to force disclosure of the source in order to identify the individ-
ual who committed an act of terrorism, or caused the act that ultimately led to 
significant harm to national security.141 
Additionally, the legislation protections also do not shield eyewitness obser-
vations by the journalist, nor criminal conduct by the journalist.142 The protec-
tions of the legislation do not apply when the disclosure of the information is 
“reasonably necessary to stop, prevent, or mitigate a specific case of death, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 137 CRS Summary, H.R. 1962, 113th Cong. (2013), supra note 12. 
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113th Cong. (2013), supra note 12. 
 139 CRS Summary, S. 987, 113th Cong. (2013), supra note 12. 
 140 Id.; Jesselyn Radack, When Whistle-Blowers Suffer, LA TIMES (Apr. 27, 2010), 
http://lat.ms/1r4BiiK 
[L]eaking is quite different from blowing the whistle. The difference turns on the sub-
stance of the information disclosed. The Whistleblower Protection Act protects the dis-
closure of information that a government employee reasonably believes evidences 
fraud, waste, abuse or a danger to public health or safety. But far too often, whistle-
blowers are retaliated against, with criminal prosecution being one of the sharpest 
weapons in the government’s arsenal. […] For example, Daniel Ellsberg, the patriarch 
of whistle-blowers in modern times, disclosed the Pentagon Papers, a secret govern-
ment study of the Vietnam War, to the New York Times. The publication of the papers 
helped to end the Vietnam War. But Ellsberg was still prosecuted. […] In contrast, 
when I. Lewis “Scooter” Libby, Vice President Dick Cheney’s chief of staff, unmasked 
covert CIA operative Valerie Plame, he was not trying to disclose evidence of wrong-
doing; in fact, quite the opposite. He put at risk national security and people’s lives to 
undermine a critic. He was trying to punish former Ambassador Joseph Wilson by out-
ing his wife. Libby was leaking, not whistle-blowing. His disclosure to the media had 
no intrinsic public value whatsoever, and he was rightly prosecuted and convicted. 
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 141 CRS Summary, S. 987, 113th Cong. (2013), supra note 12. 
 142 S. 987, 113th Cong. (2013) (as reported by S. Comm. on the Judiciary, Nov. 6, 2013). 
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kidnapping, substantial bodily harm, certain offenses against minors, or the 
incapacitation or destruction of critical infrastructure.”143 Furthermore, the bill 
contains provisions to guarantee that law enforcement has access to national 
security information. This power is exclusive to the federal government and is 
omitted from state shield laws.144 
Despite the similarity of each bill’s qualified privilege, the current postures 
on the FFOIA vary.145 Proponents of the bill emphasize the need for this legis-
lation to protect journalists who may not be currently employed by traditional 
news outlets.146 Opponents of the bill, such as freelance journalists or inde-
pendent bloggers, fear that it only covers journalists at mainstream media out-
lets and that the legislation actually targets new media, and bloggers.147 The 
differing House and Senate versions, both of which contain ambiguity, has led 
to strong opinions both in favor of and against the bills.148 One of the most 
fiercely debated issues is who qualifies as a “covered person” or a “covered 
journalist.”149  
The House resolution defines a “covered person” as, “a person who, for fi-
nancial gain or livelihood, is engaged in journalism” and includes “a supervi-
sor, employer, parent, subsidiary, or affiliate of such covered person.”150 In 
contrast, the amended Senate version of the bill defines a “covered person” as 
a person who: 
(I) 
(a) is, or on the relevant date, was, an employee, independent contractor, or agent 
of an entity or service that disseminates news or information […] 
(b) with the primary intent to investigate events and procure material in order to 
disseminate to the public news or information concerning local, national, or inter-
national events or other matters of public interest, engages, or as of the relevant 
date engaged, in the regular gathering, preparation, collection, photographing, re-
cording, writing, editing, reporting or publishing on such matters […] 
(II) means a person who— […] 
(A) would have been included in the definition in subclause (I)(a) of this section 
for any continuous one-year period within the 20 years prior to the relevant date or 
any continuous three-month period within the 5 years prior to the relevant date; 
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(B) had substantially contributed, as an author, editor, photographer, or producer, 
to a significant number of articles, stories, programs, or publications by a medium 
set out in subclause (I)(a) of this section within 5 years prior to the relevant date; 
or 
(C) was a student participating in a journalistic medium at an institution of higher 
education […]151 (specific sections intentionally omitted). 
There are major differences between the two pieces of legislation. Oppo-
nents of the House resolution fear that its wording is overly limited and does 
not afford proper protections to journalists not employed by major news out-
lets.152 This fear is not unfounded; there are instances where specific acts by 
bloggers alerted the public to major issues, such as the Steubenville rape 
case.153 According to the House bill, anyone who is not employed by a major 
media outlet will not be afforded protection under the bill.154 According to a 
statement made by Frank LoMonte, executive director of the Student Press 
Law Center, to USA Today, “[t]he House bill is really bad for students. The 
House bill says that you have to be earning income from your journalism to be 
covered. That’s not going to protect half the college journalists out there and 
certainly none of the high school journalists.”155 Critics of the House bill fear 
the worst, especially for students.156 
Similarly, many individuals criticize the amended Senate bill because the 
Senate’s version contains a muddled definition of who constitutes a journalist.  
Such a vague definition does little to safeguard journalists in need of protec-
tion.157 The above text is the final Senate bill with a Feinstein-Durbin amend-
ment; the amendment is the cause for most of the criticisms about the Senate 
bill.158 The Feinstein-Durbin amendment contained in Section II(A) and (B) 
requires that a journalist be employed for a certain period of time by a news 
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2013). 
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 153 Alexandria Goddard is a blogger who within two hours of the rape was already fol-
lowing it on social media websites, taking screenshots of important posts that were deleted 
on the initial sites, reporting and posting pictures on her blog, and ended up bringing nation-
al attention to the case. Jennifer Preston, How Blogger Helped the Steubenville Rape Case 
Unfold, THE LEDE N.Y. TIMES NEWS BLOG (Mar. 18, 2013, 9:51 PM), 
http://nyti.ms/1xt4tOD. 
 154 Todd, supra note 145. 
 155 David Schick, Federal shield law could skip over student media, USA TODAY (May 
30, 2013 3:15 PM) 
http://usat.ly/1sNcgFU. 
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outlet.159 According to the language, most freelancers, independents, self-
declared journalists, bloggers, and first time reporters are not protected by the 
legislation.160 Senator Ted Cruz of Texas, who voted against the amendment, 
demonstrated his disapproval stating that, “we are on dangerous territory if we 
are drawing distinctions that are treating some that are engaged in the process 
of reporting and journalism better than others.”161 Opponents of the Senate bill 
claim that the bill selectively protects some journalists but not the act of jour-
nalism as a whole, and ultimately find this discriminatory treatment to be det-
rimental to both freedom of the press and to democracy.162 It is possible that 
mainstream media outlets support the amended bill only because after many 
years of trying to get such legislation enacted, they are willing to accept a 
compromise, even if doing so is not necessarily in the best interest of journal-
ism as a whole.163  
Conversely, proponents of a federal shield law assert that without a con-
sistent body of law to provide clear standards for compelled disclosure, there 
will be confusion and uneven application of existing laws by the courts.164 The-
se advocates assert that many journalists fear coming forward with information 
because there is no federal shield law currently in place.165 These proponents 
further argue that FFOIA is necessary to clarify the existing ambiguity by 
providing clear standards for courts, journalists, and the federal government.166  
Additionally, proponents also cite the safety clause in the Senate bill, which 
asserts that if an individual does not qualify as an explicitly listed “covered” 
person, there is a “safety valve.” This “safety valve” gives federal judges dis-
cretion in order to determine whether an individual is protected under the 
shield law.167 Proponents of the amended legislation want a more strict inter-
pretation to guarantee that organizations like Wikileaks do not receive shield 
protections.168 Proponents of the Senate bill also emphasize that the Senate ver-
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 160 Todd, supra note 145 
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sion of the bill better protects student journalists.169   
C. Comparing the House and Senate bills and the Varying Provisions 
The bills in the House and the Senate are not moving in the best direction 
for journalists or the field of journalism in general.170 The First Amendment 
affords freedom of speech, and the ability to speak openly without government 
restraint.171 The First Amendment is not limited to those with degrees and pro-
fessional journalism experience. Therefore, the government must craft a law 
that protects the act of journalism itself, instead of unfairly targeting journalists 
who operate on a small scale.172 In order to achieve the best piece of legislation, 
the government must ensure freedom of the press, efficiency of federal gov-
ernment resources, and the elimination of ambiguity in the existing language of 
the FFOIA.   
The House version of the bill is too narrow and does not afford protections 
to anyone other than paid “bona-fide” journalists.173 The narrowly worded text 
of the statute, which limits the protection to journalists by “financial gain or 
livelihood,” essentially excludes all freelance journalists, bloggers, students, 
and developing journalists who lack steady, paid employment.174 The meaning 
of the legislation, as asserted by the Senate and House of Representatives, is to 
protect journalists.175  However, if anything, this legislation hurts journalists 
and does not afford them proper protections. It fails to take into account the 
changing landscape of journalism and how broad the field has become.176 This 
does not imply that the wording should be changed to create a catchall for eve-
ry blogger in the country, but it needs to be broadened to protect most journal-
ists, and not just those on a payroll. The lack of protection contained in the 
plain language of the House bill suggests that it should be broadened to en-
compass a wider range of journalists, especially student journalists. 
The Senate version of the bill creates confusion while it attempts to define 
the scope of journalism; the amendment added has seemingly arbitrary num-
bers dictating who can be considered a journalist.177 While the text of the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 169 Schick, supra note 155. 
 170 Todd, supra note 145. 
 171 Id. 
 172 Id. 
 173 See H.R. 1962, 113th Cong. § 4 (2013). 
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amendment at first blush appears all encompassing and broad in its protection 
to journalists, it is actually quite the opposite. Section I(a) states that if a jour-
nalist “is or on the relevant date, was, an employee, independent contractor, or 
agent of an entity or service that disseminates news or information,” then they 
are covered by the shield law.178 What this means is that a journalist is covered 
if they work for an organization, whether as an employee or an independent 
contractor (journalist for hire), which disseminates news or information.179 The 
usage of the word “entity” or “service” is ambiguous, regarding an individual 
like a blogger, who may use a blog service or entity to disseminate the infor-
mation.180 The Senate bill is not clear as to what an entity or service may en-
compass. 
Additionally, the amendment creates a category stating that a journalist is 
covered if they first fit into section II(A) and “for any continuous one-year pe-
riod within the twenty years prior to the relevant date or any continuous three-
month period within the five years prior to the relevant date.”181 This broadens 
the language of the first section, but only slightly.182 It allows a journalist who 
may have not been on the relevant date working for that organization, but has 
worked for them for either a one-year period in the last twenty years or a three-
month period within five years of the relevant date, to be afforded shield pro-
tections.183 
It is unclear whether Senator Feinstein and Senator Durbin created these 
numbers or obtained them elsewhere and, furthermore, what their intent was in 
adding this amendment to the bill. There is ambiguity as to the source of the 
numbers and scant evidence that they have any objective meaning. Instead, the 
numbers appear to represent what Senators Feinstein and Durbin deemed the 
most reasonable and best addition to the legislation.184 When writing a law with 
broad implications, such as a federal shield law, there should be statistical evi-
dence to substantiate numbers contained in the text of the bill.   
Furthermore, Senator Feinstein’s comments about the amendment are as 
frightening as they are misguided and out of tune with current technology.185 In 
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I’ve had long-standing concerns that the language in the bill as introduced would grant 
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a hearing with the Senate Judiciary Committee, Senator Feinstein stated that 
the definition of a journalist should only apply to those who make salaries; 
specifically stating it should be applied only to “real reporters.”186 While there 
should be guidelines on who qualifies as a journalist, such a narrow definition 
completely ignores the current state of technology. This narrow construction 
ignores changes in the different mediums for news dissemination and com-
pletely ignores individual journalists such as bloggers, who should be afforded 
some type of protection. One cannot deny the significant impact bloggers have 
on major news stories and the profound changes to the way the public receives 
news.187 
Section II(B) poses further issues for journalists.188 The use of the word 
“substantially” indicates a connotation that the journalist in question would 
have to make substantial contributions to journalism.189 The use of the word 
“substantially” within section 11(1)(A)(II)(B) is vague, and could pose en-
forcement issues.190 “Substantially” could have a variety of meanings, a thesau-
rus shows that its synonyms include “altogether,” “generally,” and “principal-
ly.”191 This could pose issues for enforcement of the clause, and could lead to 
varying interpretations if left to the judiciary to determine due to its subjective 
nature. The ambiguity in this section influences questions, such as: what type 
of conduct would qualify a journalist to fulfill the substantial contribution re-
quirement? How is substantial defined? The Feinstein-Durbin amended legisla-
tion provides an overabundance of vagueness and standards that are not factu-
ally supported.192  
The differences in the definition of “covered person/journalist” between the 
House and amended Senate bills may be the most noticeable discrepancy be-
tween the two bills.193 The House bill essentially limits those that can be cov-
ered to individuals who are employed by major news outlets, thus potentially 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
qualifications whatsoever … the fundamental issue behind this amendment is, should 
this privilege apply to anyone, to a seventeen year-old who drops out of high school, 
buys a website for five dollars and starts a blog? … this bill is described as a reporter 
shield law. So, I believe it should be applied to real reporters. 
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 186 Mirkinson, supra note 168. 
 187 See Preston, supra note 153 (describing a major national news story and how a blog-
ger greatly influenced the dissemination and investigation of the story). 
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excluding independent and freelance journalists, and bloggers.194 The House 
definition specifies exclusively that the covered person needs to be engaged in 
journalism for financial gain or livelihood.195 While livelihood may have some 
ambiguity, it is defined as, “a way of earning money in order to live.”196 It is 
clear the legislature’s intention was to limit the coverage to those who earn 
money as journalists.197 It is also worth noting the House bill does not afford 
any protections to student journalists.198  
Unlike the House bill, the Senate bill does not require a journalist’s activi-
ties to be limited to financial gain or livelihood.199 However, the first portion of 
the Senate bill requires that the individual be in some way an employee or in-
dependent contractor of an entity or service that disseminates news or infor-
mation.200 The language of the two bills is not clear enough to adequately pro-
tect journalists.  
The First Amendment was adopted in an attempt to prevent the federal gov-
ernment from licensing the media.201 The amended version of the Senate bill 
creates federal government licensing by identifying major news outlets as 
those favored for protection, often ones that have corporate lawyers at their 
disposal, and ones that are not in dire need of a shield.202 This selective grant of 
a reporter’s privilege to these “legitimate” news outlets is inimical to the First 
Amendment and the intentions of the Founding Fathers. The language of the 
House and Senate bills threatens the livelihood of non-traditional news enti-
ties.203 It gives the privileged press easier access to news, giving them a com-
petitive advantage while simultaneously amounting to de facto licensing.204 
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This language will weaken newer press outlets and bloggers by granting a spe-
cial privilege to better established journalists. The liberty of the press is not 
limited to these “bona-fide” news outlets, and legislation to protect journalists 
must strive to protect all forms of journalism.205 
D. The Most Effective Wording: Affording Bloggers, Independent Journalists, 
Freelance Journalists and Student Journalists the Proper Protections 
To determine a bright-line standard for the definition of journalist, there 
needs to be a realistic approach that does not exclude bloggers and freelance 
journalists. Protecting new media journalists guarantees better reporting by 
allowing journalists to gain more experience in the field.206 Independent jour-
nalists, freelance journalists, and bloggers are responsible for a plethora of 
groundbreaking news stories.207 The benefits of technologically advanced jour-
nalism far exceed the drawbacks.208 By allowing independent journalists to be 
covered by shield protections, we guarantee better, more educated news outlets 
and simultaneously promote small independent journalists and small news 
sources, such as blogs and bloggers, to continue working. Of the three versions 
of the FFOIA, the unamended, original Senate bill affords the greatest protec-
tions to new media. 
Before the Feinstein-Durbin amendment, the original bill’s broader language 
better protected journalists and bloggers.209 Senator Schumer emphasized that 
the legislation needs to be on par with our current technology, stating that, 
“[t]he world has changed. We’re very careful in this bill to distinguish journal-
ists from those who shouldn’t be protected, WikiLeaks and all those […] but 
there are people who write and do real journalism, in different ways than we’re 
used to. They should not be excluded from this bill.”210 The bill can be written 
to protect independent journalists and exclude groups such as Wikileaks from 
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the bill’s protections. The bill offers specific exceptions, which do not afford 
shield protections in matters of national security.211  
To that end, the text of the original Senate bill offers the best wording to 
protect journalists, while still allowing the federal government exceptions for 
specific reasons. The text states a “covered person”: 
(A) means a person who— 
(i) with the primary intent to investigate events and procure material in order to 
disseminate to the public news or information concerning local, national, or inter-
national events or other matters of public interest, regularly gathers, prepares, col-
lects, photographs, records, writes, edits, reports or publishes on such matters 
by— 
(I) conducting interviews; 
(II) making direct observation of events; or 
(III) collecting, reviewing, or analyzing original writings, statements, commu-
nications, reports, memoranda, records, transcripts, documents, photographs, 
recordings, tapes, materials, data, or other information whether in paper, elec-
tronic, or other form; 
(ii) has such intent at the inception of the process of gathering the news or infor-
mation sought; and 
(iii) obtains the news or information sought in order to disseminate the news or in-
formation by means of print (including newspapers, books, wire services, news 
agencies, or magazines), broadcasting (including dissemination through networks, 
cable, satellite carriers, broadcast stations, or a channel or programming service 
for any such media), mechanical, photographic, electronic, or other means; 
(B) includes a supervisor, employer, parent company, subsidiary, or affiliate of a per-
son described in subparagraph (A).212 
The text is broader than both the House and amended Senate bills, while still 
protecting the national interests of the United States.213 The text of the original 
Senate bill is worded in a way that affords journalists protections while still not 
creating a catchall for anyone who would like to consider himself or herself a 
journalist.214  
The use of the word “regularly” in section 11(1)(A)(i) is what prevents the 
definition of covered person from becoming too broad.215 It allows protections 
to independent bloggers and journalists, but still limits it to those individuals 
who conduct regular activity, thus excluding individuals from claiming the 
journalism shield when they are not journalists. The use of the word “regular-
ly” in the definition of “covered persons” should be defined within the context 
of the legislation, so there is a bright-line standard. “Regularly” can be defined 
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as, “done or happening frequently,” as well as, “doing the same thing often or 
at uniform intervals.”216 Defining “regularly” provides a clearer understanding 
and removes any subjectivity the word may encompass. In addition to adopting 
this definition of the bill, a student clause should be included, such as section 
11(1)(A)(II)(CC) of the amended legislation, in order to afford students proper 
protections and to encourage young people to study journalism.  
It is hard to define who qualifies as a journalist. Many opponents of the leg-
islation insist that the legislature should define what encompasses journalism 
instead.217 This argument is entirely too broad. This could mean that any indi-
vidual who witnesses and reports a crime could consider himself or herself a 
journalist. This argument would also apply to situations where an individual 
reports a news story for the first time, which would result in overly broad legis-
lation.  
Furthermore, the “safety valve” clause that was added to the amended legis-
lation should also be included, thus giving the courts some discretion by allow-
ing them to make determinations in cases of ambiguity. Including the safety 
valve acts as a safeguard in instances of ambiguity or confusion.218 The Judicial 
Discretion clause (Sec. 11, 1(B)) allows a judge to exercise discretion to avail a 
journalist to the protections of the act if the judge determines that such protec-
tions would be in the interest of justice and to ensure effective newsgather-
ing.219  The judicial discretion clause guarantees that in questionable situations, 
a judge has the discretion to make the determination, which guarantees that 
every case is treated with thorough care.220  
The FFOIA started initially as an attempt to protect journalists in the wake 
of several controversies in the United States.221 The original Senate bill’s inten-
tions protected journalists, while still affording the federal government suffi-
cient enforcement powers.222 The House bill is too narrow, not taking into ac-
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count the changing landscape of the current journalism field. It ignores techno-
logical advances, as well as independent journalists, freelance journalists, 
bloggers, and students.223 It only affords protections to those journalists who 
are salary paid “bona-fide” journalists. The same complaints exist in the 
amended Senate bill, with an exception regarding students. The amended Sen-
ate bill, while at face value seems broad, is actually rather narrow and only 
protects individuals who are, or were, employees or independent contractors of 
a news outlet.224  
As a result, a combination of the original Senate bill and the amended Sen-
ate bill is the best outcome for this legislation. By allowing small-scale journal-
ists and bloggers who regularly disseminate news to be covered, the legislation 
will be in tune with changing technology. Furthermore, by having a clause for 
students, the United States will ensure more sophisticated and well-rounded 
journalists. This version would not be a catchall because it would have limits 
to regularly active journalists, as well as exceptions including national security 
safety concerns.225 Additionally, the judicial discretion clause leaves any ambi-
guity to the discretion of a judge.226 A free press is important to a constitutional 
republic, and ensures well-rounded news outlets, while promoting better and 
more accurate reporting. Journalists should be afforded a qualified privilege, 
like most states have, which still allows the government sufficient enforcement 
powers. Reconciling the two Senate bills strikes the right balance between 
journalists’ rights and the government’s enforcement power.  
IV. ADDRESSING THE OPPOSITION: INDIVIDUALS WHO PROTEST 
FEDERAL SHIELD LEGISLATION 
Aside from supporters of a federal shield law, there are many opponents 
who believe that a federal shield law would be unconstitutional and will only 
conflict with the investigative process and harm national security.227 These op-
ponents assert that shield legislation will conflict with criminal investigations 
because journalists will not have to testify and even potentially cause conflicts 
with national security interests and issues.228 Furthermore, opponents fear that 
the bill will enable leaks to occur at higher volumes because they can seek asy-
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lum under the FFOIA.229 While these concerns may sound reasonable, the First 
Amendment protects freedom of the press and the qualified privilege in the 
FFOIA makes sufficient exceptions for criminal trials and to protect national 
security interests.230 This ensures that the government can protect the nation 
while simultaneously allowing the free flow of information.  
To begin with the constitutionality of a federal shield law, opponents argue 
that as American citizens, reporters must adhere strictly to the rules of the 
American Constitution. When reporters are granted special privileges they are 
no longer “equal under law” and that deems shield laws unconstitutional.231 
This argument overlooks a specific right to freedom of the press encompassed 
within the First Amendment of the Constitution. The Founding Fathers viewed 
the right to publish individual views and news as a fundamental right, and clas-
sified a free press as a means to a vibrant republic.232 Freedom of press is a lib-
erty that implies the ability to speak and be heard openly without government 
restraint.233 By failing to afford a federal reporter’s shield, the government in-
stills fear in journalists, preventing them from speaking openly about the news 
they gather and publish, thus constraining freedom of the press. The California 
Supreme Court acknowledged the effect of constraining a journalist’s ability to 
publish news:  
[t]he press’ function as a vital source of information is weakened whenever the ability 
of journalists to gather news is impaired. Compelling a reporter to disclose the identity 
of a source may significantly interfere with this news gathering ability; journalists fre-
quently depend on informants to gather news, and confidentiality is often essential to 
establishing a relationship with an informant.234 
The lack of a federal shield law allows the government to restrict the free 
flow of information, which could have a detrimental effect on the public’s right 
to know about governmental actions.235 Moreover, the argument that it grants 
reporters an unconstitutional unequal privilege is without merit, as there are a 
variety of situations where individuals are granted a special privilege. Elimi-
nating special privileges would result in no doctor-patient privilege, no spousal 
privilege, and even no attorney-client privilege. Allowing privileges does not 
create inequality but is often afforded within the Fifth and Fourteenth Amend-
ments of the Constitution. 
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The assertion that federal shield laws would conflict with effective criminal 
investigations is without merit.236 Chuck Rosenberg, a former U.S. Attorney for 
the Southern District of Texas argues that all citizens have a responsibility to 
provide evidence and testimony to solve crimes.237 He argues that a federal 
shield law would prohibit law enforcement officials from obtaining evidence in 
important cases.238 While it is true that all citizens have a responsibility to pro-
vide evidence or give testimony to solve crimes, the legislation does not give 
reporters an absolute privilege.239 The legislation has specific exceptions re-
garding criminal investigations when alternative sources have been exhausted 
and when the testimony is critical to an investigation.240 This exemplifies the 
fact that the legislation will not prevent officers of the law from conducting 
effective criminal investigations.241 
By the same token, a similar argument applies to concerns stemming from 
protecting national security interests. Critics worry that a federal shield law 
could jeopardize the government’s power to protect national security interests, 
and that if the bill passes, the government may not be able to avert disasters.242 
Again, the qualified privilege protects the government in these situations.243 
The legislation has clauses that force the disclosure of information to prevent 
an act of terrorism and to protect national security interests.244 These clauses 
within the legislation allow the government to compel the testimony in order to 
prevent disasters and to protect the nation’s security.245 These exceptions also 
apply to government officials who leak information that could compromise 
national security, but they do not apply to government whistleblowers.246  
In addition to Rosenberg’s concerns over criminal investigations, he also 
mentions that the Justice Department has strict internal guidelines that prevent 
the agency from subpoenaing evidence from the press, except in rare circum-
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stances.247 Similarly, Rosenberg references the minimal amount of subpoenas 
issued in the past to media personnel seeking confidential information.248 Ironi-
cally, that statistic seems irrelevant because recently, the Justice Department 
secretly obtained two months’ worth of home, cellular, and work phone rec-
ords of journalists working for the Associated Press.249 This recent use of 
sweeping, unchecked power is disturbing to both journalists and their confi-
dential sources.250 This secret use of coercive tactics is further proof that jour-
nalists need federal protections and that the American public may not truly 
know how often confidential information is forced out of journalists.  
With this in mind, it becomes abundantly clear that opponents’ arguments 
are without merit and journalists need federal protections.  The opposing ar-
guments do not account for the exceptions the legislation provides for situa-
tions involving criminal investigations, national security, and leaks. In order to 
protect fair and balanced news, proper protections must first be afforded to the 
individuals who gather the news as well as to their sources.  
V. CONCLUSION 
The right to a free press is a concept fundamentally rooted in the United 
States Constitution. In order to protect the press and ensure fair and balanced 
news, a federal shield law must be enacted to safeguard journalists who gather 
and disseminate information and the sources that provide it. It is no coinci-
dence that a majority of states have some form of privilege for journalists,251 
and it is time that the federal government affords a journalist privilege as well. 
It is imperative to ensure that all forms of journalism are preserved. As tech-
nology progresses, the means by which individuals gather news evolves. Blog-
gers, independent journalists, freelance journalists, and student journalists, who 
use the Internet as their tool to inform the public, are all integral parts of the 
news dissemination process. 
As our legal history demonstrates, precedential case law does not afford the 
proper federal shield protections to journalists, however stare decisis is not 
absolute.252 As Justice Stewart clearly articulated in his dissent in Branzburg, 
the majority’s opinion invites federal authorities to undermine the constitution-
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ally guaranteed right of freedom of the press and freedom of speech.253 Failing 
to afford protections will impair the performance of the press and ultimately 
harm the free flow of information. Furthermore, current events have also creat-
ed a need for federal shield legislation.254 From secret subpoenas of journalists’ 
records at the Associated Press255 to the Obama Administration’s war on 
leaks,256 these events negatively impact the free flow of information and instill 
fear in journalists to prevent them from reporting controversial news.257 
The Free Flow of Information Act of 2013 has come in many forms.258 The 
House and amended Senate bills fail to afford proper protections to newer 
forms of journalism.259 Both versions essentially limit the bill’s protections to 
those who work for “bona-fide” news outlets, or individuals who worked for 
major news outlets for a minimum period of time.260 Additionally, both fail to 
afford protections to bloggers, independent journalists, and freelance journal-
ists.261  
The original Senate bill’s wording affords the best protections; it includes 
protections for new media and students and only requires “regular conduct.”262 
If the journalistic activity is regular in nature, the mode of transportation 
should not matter. The unamended Senate bill includes exceptions for criminal 
investigations where all other options have been exhausted, and a national se-
curity clause that, prevents terrorist groups from being covered.263 
In order to ensure that the United States has a continuing, flourishing, repub-
lic, our journalists and their sources of information must be protected. Great 
newsgathering ensures that the government does not suppress its citizens and 
informs individuals of any and all government actions, especially those that 
impact their daily lives. In light of recent controversies, the media is in dire 
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need of federal shield legislation. A free press is essential to a healthy republic, 
and protecting that press starts with protecting our journalists. 
 
